This article analyzes the usage of legislation as a legal source in the Russian Empire through the phenomenon of the publication of law. The author argues that the absence of separation of executive, legislative and court powers had definite negative effects for lawmaking and enforcement. The legislative politics of Russian emperors could be analyzed using Jürgen Habermas' concept of -representative publicness‖ (representative öffentlichkeit): to a large extent, the tsars considered law as both an assertion of authority and a means of governing. Their actions towards strengthening legality in the state (i.e. the compulsory publication of legislation) were in essence symbolic or theatrical. In fact, since the separation of laws from executive acts did not exist in imperial Russia, the legislation was published (or stayed unpublished) exclusively for state administrators. The conflict in conceptions of legality between state and civil actors in the second half of the nineteenth century was not of a merely political nature. The article demonstrates that there was a public demand for publication of legislation; insufficient accessibility of legal information negatively influenced social and economic development in imperial Russia. JEL Classification: N93.
In addition to shared moral logic and intercultural exchange, legal traditions are also based on regional tendencies, so that in order to understand a legal event, a researcher should study its local character. As the classic anthropologist Clifford Geertz fairly emphasized, -law and ethnography are crafts of place: they work by light of local knowledge». 3 It is well known from the general history of law that the European legal theories and legislation in the 19th century abided by the legality principle. The Russian empire was not an exception. However, local features of political and administrative culture and legal professionalism determined the specific practical application of this principle. This article investigates an important aspect of the legality principle: the problem of the publication of law.
Compulsory access to all potential legal sources is one of the main components of the legality principle. All European codifications of the 19th century declared this purpose, but in the system of more advancing social relations, the result was opposite. Legal knowledge became more specific, technical and inaccessible to the lay population. As a result, a legal historian should study the legality principle, in a particular context, as a deviation from an "ideal type", a relevant instrument of social phenomena research suggested by Max Weber in the end of 19th century. I will approach the problem of the publication of legislation in late imperial Russia to show how the legality principle functioned there. Russian legal literature offers a descriptive approach to this issue: the publication of laws has been frequently described with minimal attention to the context; juridical procedure with regard to publication is studied only to the extent as it is described in other written laws. 4 This account reflects the general tendency of the Soviet approach, its inclination toward positivism, as opposed to the law in action approach. Foreign legal specialists have viewed publication of legislation in Russia as a sociopolitical event defined by political power and the weakness of the legal profession. 5 The problem with this approach is that the political component is easily exaggerated: this is another extreme, which frequently leads to the amplification of political rationality and subjectivity of a state as the main actor in the legal field. 3 Geertz, Cl. Local Knowledge: Further Essays in Interpretive Anthropology. New York: Basic Books, 1983, P. 167. 4 See, e.g.,: Kolesnikov A.N. Khronologicheskoe sobranie kak forma inkorporacii zakonodatel'stva. Avtoref. dis. kand. jurid. nauk.
Vsesojuznyj nauchno issledovatel'skij institut sovetskogo zakonodatel'stva. Moscow, 1967, Zakonodatel'stvo zarubezhnyh stran: Opublikovanie normativnyh aktov v evropejskih socialisticheskih stranah i formy ih sistematizacii / Nikolaeva M.N., Pigolkin A.S. (ed.) M., 1976, Opublikovanie normativnykh aktov / Pigolkin A.S. (ed.) Moscow, 1978. In this essay, I aim to present the problem of publishing legislation through two questions: for whom were laws published; and how and why was the concept of recipient of legislation changed in view of the development of law and the juridical profession in late imperial Russia. The research of concepts is the first step for understanding historical reality or nonfunctioning of positive law. It allows us to imagine interests of different groups of historical actors and show legal history as history of turf wars, which reflect the essence of transformation of sociopolitical system in general.
For whom laws were published?
The Fundamental Laws of 1906 introduced the compulsory publication of all laws in the Russian Empire. Article 91 declared: -Laws are proclaimed for general attention by the Governing Senate in the prescribed manner and before proclamation are not into effect.‖ 6 It should be noticed that Article 91, as well as Article 95, which claimed that -no one can ‗shelter himself' behind unfamiliarity with a law if it has been proclaimed in the prescribed manner‖, was borrowed from the 1892 edition of the General Laws. However, the 1892 edition included a rule that adjusted significantly the necessity of publishing the entire corpus of legislation.
According to Article 57 note 3, acts that -did not change or supplement general laws but defined only the manner of their actual execution‖ and that -did not require overall attention and awareness‖ could be unpublished. These acts had to be -addressed only to those places and persons to which they belong by their matter‖. 7
As we can see, the general requirement of publishing legislation was supplemented by the aforementioned important note, which relied on realms of the imperial state with autocraticbureaucratic rule. On one hand, the typically imperial, flexible approach in regulating law for different territories and social classes inhibited the development of a basic, practical procedure for the publication of imperial legislation. 8 The existence of various legal regimes, depending on the region 9 and social group 10 cannot be ultimately viewed as the politics of central power only, but there are signs of it in sources from the 18 th and 19 th centuries, as Vitaly Voropanov shows. 11 Special regulations were frequently created within a dialogue between interested parties; local authorities in particular initiated negotiations and requested specific guidelines from the central authority due to their unprofessionalism or fear of responsibility. 12 Konstantin Pobedonosstev, a noted jurist and statesman of the last third of the 19th century, wrote: -The notion of law itself has not been developed in a straight and clear way. Administrative institutions, especially at the lower branches, do not have yet a clear view of the limits of their power and the sphere of their activity. They have to call constantly for the authority of the higher power, so that almost every action of the lower authorities echoes in the higher spheres of power and the most trivial issue of local administration might be decided by central authorities.‖ 13
On the other hand, the autocratic-bureaucratic rule was itself not aware of the separation of executive, legislative and court powers. Legislative politics was theoretically and practically based on unified governance of supreme power of autocrat over every sphere of imperial life, thus the separation of laws from executive acts did not appear to be realistic. 14 In this respect, the absence of the -notion of law itself‖, as Pobedonosstev complained, was a natural consequence of the political system of state power, which created a deficiency of clear, unified rules in lawmaking and enforcement; the multiple attempts of regulators in St. Petersburg to offer a uniform legal system were more exercises of imagined state-building and assertion of authority than anything actual meaningful or productive. 15 This feature of legal development, or lack thereof, in imperial Russia, could be analyzed using the concept of -representative publicness‖ (representative öffentlichkeit) by Jürgen Habermas, the classic social theorist. He argued that the ethos of power structure which had dominated in European culture prior to the 18th century, and even persisted until the beginning of the 19th century, was to -display the inherent spiritual power or dignity before the audience‖. 16 The legislative initiatives of the Peter I (r.1682-1725) clearly illustrate the political direction of representative supremacy. The succession law of 1722 is probably the most impressive example: it ordained that -the ruling tsar always have the freedom (volia) to designate... whom he wishes and to remove the one who has been designated.‖ 17 Richard Wortman who recently researched the tradition of legal dynastic succession underlined that in doing so, Peter and his later successors represented themselves as mythical heroes and defenders of the state. 18 Wortman draws attention to a simple fact: the public presentation of the mythical image of the monarch and the exercise of absolute power were reciprocal processes: absolute rule sustained an image of the transcendent monarch, which in turn warranted the exercise of his unlimited power.
This clear observation is very important in order to estimate correctly the legislative politics of Russian monarchs and the -representative‖, or theatrical, essence of their actions towards strengthening legality in the state. Peter I introduced compulsory publication of legislation by the Senate, but this reform was not followed. 19 He also initiated many attempts to codify the Russian law and so to create a new codification instead of the Council Code (Sobornoe ulozhenie) of 1649.
Each of his successors continued these attempts to different extents. 20 Even though this project of codification was clearly beneficial, and even necessary given the antiquity of the existing law, its continuing lack of success was caused by the emphasis on presentation and re-presentationcodification as a display of authority-as shown simply by the dates of the beginning of this project (early 17th century) and its completion (in 1835). The interregnum lasted due to the rules of precedence: the throne should be passed to Constantine Pavlovich, the next brother in turn. But in 1822 he informed Alexander I about his decision to renounce his right to inherit the throne. Alexander signed a manifesto declaring that Constantine had renounced the throne and named the next in line, the young Nicholas Pavlovich, as heir to the throne. The manifesto was to be announced after his deathbefore that it was secreted in the State Council and the Assumption Cathedral. 23 13. In the manifesto Nicholas I found it appropriate to describe the chaos in the beginning of his rule in the categories of "right" and "law":
In these acts, we saw the renouncement of His Highness, which occured during the Emperor's life and was confirmed by His Majesty. But we did not want and did not have the right to accept this renouncement that had not been publicly announced and turned into a law, as ever irreversible. 24 As we can see, Nicholas I explained his confusion by his commitment to legality and to the inappropriateness of non-public legislation in particular. There was a certain political motivation for doing so: after Peter's law of the succession to the throne, Nicholas' ancestors acceded to the throne with active support of the Guard and sometimes through the assassination of the ruling monarch, as was the case with Nicholas' grandmother Catherine the Great and his father Alexander I. The circumstances of the rebellion and the confusion caused by Alexander's secret manifesto on passing the throne to Nicholas showed a definite advantage of following legislative formalities of making and promulgating law. Nicholas I tried to enforce the formalities of legal procedure that actually existed before. The 18 th century decrees of Peter the Great and his descendants required legislation to be published by the Senate. 26 In the first half of the 19th century, legislation was to be officially published in two Senate periodicals: the Senate Bulletin (from 1808) and the Senate Announcements on State, Governmental and Court Affairs (from 1822). In addition to the periodicals, special editions and collections of legal acts were published as well. However, the procedure of law publication by the Senate was not necessary followed: the power relied on the principles of expediency and discretion.
State actors dominated in legislation and law enforcement; their responsibilities were not clearly divided and included legislative, executive, court and supervisory functions. These circumstances definitely affected the quality of legislation and legal drafting. In practice, officials from different ministries or departments were informed about new legislative acts "by affiliation", that is, by the sphere of their expertise, not necessarily by publication. As for publication, ministries also published their regulatory acts in various departmental periodicals bearing official status. We will come back to the issue of ministerial publication of law later.
As for the population, according to Peter's decree of 1720 it had to be necessarily acquainted with laws on collections of money or property. 27 The decree required the distribution of information in a printed and not rewritten form. Peter's choice to have these acquisitions published was possibly made in order to stop abusive additions from local authorities. The procedure compelled priests to read out the acquisitions on Sundays-this draws our attention to the very important issue of illiteracy. Without going into details, it must be noted that the low level of literacy and education in general in Russia slowed down, probably to a large extent, the development of law and legal culture.
Articles 51 and 52 from the Police Statute of Catherine II of 1782 slightly widened this policy, giving the decision as to whether publish other legislation to regional authorities (governors), who would pass the new law to police institutions for actual publication and announcement. 28 showed in a pre-revolutionary legal historical research by Alexander Pakharnaev. 31 However, the attendees of this discussion saw clearly that many parts of the Digest, for example, The Fundamental
Laws of the Russian Empire, originated during the codification process, that is, were compiled from 32 The legislation on army and on some provincese.g. Finland and Polandwas placed separately and was not included in the Digest of laws. direct participation 33 by the organ that was extremely close to him (The Second Section of His Majesty's Own Chancellery), so its legitimacy could not be questioned in 1830s. 34 The State
Council statement "On the Application and Use of the Digest of Laws of the Russian Empire" explained that, from this time on, the articles of the Digest were the only source of actual law and substituted previously applied "excerpts from decrees and resolutions". 35
This statement further described in detail how the Digest was to be implemented by appropriate personnel. In order to solve a case, first of all, a chancellery of an institutione.g., a court chancellery -had to prepare a list of the Digest's articles that were relevant for the case. The format of references to the Digest was also defined (a volume, name of a law, number of an article).
Next, a secretary had to check the articles and bind the list. Amid the discussion on the case the listed articles "had to be read out during the meeting from the Digest's volumes". Finally, the statement required to "include in definition" word by word those of the articles that would found the decision. In the case of an ambiguity in a law from the Digest one had to address a higher institution for clarification.
The analysis of the codification process in the Digest and the assigned procedure of its use demonstrates the paternal administrative approach that the state had towards law. 36 journal of Mikhail Katkov, in 1857. 41 It evoked a tart disapproval of Viktor Panin, the Minister of Justice, and, as a result of his special report to the emperor, further discussion of the similar subject in press was prohibited. 42 What in this article did make the Minister so scared?
The article was devoted to the problem of the implementation of oral proceedings that was prescribed in a number of court regulations in Volumes 10 and 11 of the Digest. The regulations allowed oral proceedings in commercial and trade courts, special oral proceedings for civil processes, and particular cases of regional courts. The article criticized how court clerks abandoned oral proceedings that had been prescribed by law in favor of written legal proceedings, which the author ironically called a bureaucratic law "improvement". As a result of this preference for written documents, in the commercial courts against law "several registration books started by inspectorsbureaucrats, passionate for clerical order, lie constantly on a registration desk (whereas internal paperwork had to be written in one "court book", according to the law -T.B.). In the corner of the court room there is a small table and a permanent secretary is writing behind it... Don't know whether it is everywhere, but everything aforementioned is present in some "improved" courts". 43
Available research literature confirms that the practices of legal proceedings in the chancellery described in the article were common in various regions of the Empire. 44 The author's attitude to such circumstances, and in particular his appeal to the legal order that was familiar to him and his outcry against its nonobservance are primarily important for us.
The author emphasized that the clerical deformation might finally discredit the authorities. In his opinion, the existing justice system made people ask for the services of private "attorneys, aides, lawyers and rest of the crowd that rub shoulders in chancelleries". 45 The competence of this "crowd"
was not in their familiarity with law but in "the ability to sneak into so-called "secret of chancellery"". They should be changed by properly educated people among university, lyceum and law school graduates, who would form the national advocacy.
The analysis of this article shows that the key author's violation was that his article became a private attempt for public discussion on the disregard of the law concerning legal proceedings that were prescribed by the law. legal process. He demonstrated a perfect awareness of the legislation in force and, with support of his practical experience, showed how the bureaucratic approach angled the lawmaker's will. In conclusion the author formulated a sentence about the existing bureaucratic system of legal proceedings with a colloquial expression: "Where the hand is, there the head is!". 46 The Since there was no convention on the relations between the form of a regulatory legal act and its meaning, these relations had to be declared every time ad hoc through publishing or not publishing it in the Collection of Legislation.
The Ministry of Justice's offer to publish an official bulletin for legislation of general importance was motivated by the lack of clarities of legislative publishing. 53 Petersburg in the end of 1862. On December 20 th , several newspapers distributed information about a newly accepted law that significantly extended the group of people who had a right to take a loan in the form of veksel, promissory notes that were much more strictly protected by the state than normal loans. According to the Statute on promissory notes from 1832, this right was the prerogative of tradesmen: nobility, honorary citizens, raznochintsy (people of miscellaneous ranks) and peasants could not bind themselves with promissory notes unless they were registered in a guild or in a trade association; foreigners had to participate in special corporations of capital, craft or trade. 58
The announcement of the new law, reprinted in many newspapers on December 20 th , was written in such a language that the merchant got an impression that the law was in force: 56 Unfortunately we do not have information on the exact number of copies of the Collection of Legislation. The Collection was provided to all state organs on all levels for free; for non-state individuals and organizations, the Collection was available at a very low price. 57 -On giving a right to all classes to take loans as veksel. After discussing a report of the On one hand, a necessity to modernize the country economically and technologically made the state power reject the paternalist models in legislative politics. This rejection is reflected in the very essence of the veksel reform that was described above: nobility and representatives of other classes, previously protected by the state from the strict punishments of defaulting on veksel loans, were acknowledged as responsible subjects who are ready to realize the consequences of their legal decisions.
On the other hand, as it is seen from the example of the article in the Russian Messenger, society persistently rejected ineffective governmental paternalism which was reduced in the legal field to the domination of clerical principles. In the circumstances of isolation of the state practices from control and participation in society, the power controlled itself, and this favored corruption and general ineffectiveness of governmental institutions.
Leading jurists believed that in the legal field paternalist governance of the letter of the law and administrative discretion ought to be changed by a rational formal regulating system that would be defined by law. What was the representation of the new individual principle in the legal field and understanding of legality, described by Foinitskii? There are three key improvements in 1864 Court statutes that are typically mentioned: abandonment of written legal proceedings in favor of oral argument, participation of criminal defense lawyers in trials and addition of jury. As to our topiclegislation as a legal sourcemore specific aspects should be noted:
1. The formal proof theory was cancelled: henceforth a judge was more free to estimate a crime.
2. Inevitable in legal proceedings, interpretation of a law by judge could be made with more freedom, without referring to a specific rule for every point of court's decision. The notions such as -according to inner belief‖ and -in good conscience‖ started to play an important role during the formulation of the court's decision.
3. Revision control of judges was cancelled.
As we can see, judges were viewed not as merely state personnel acting according to the letter of the law, as it followed from the previous model from the Digest, but as full participants of a vivid justice process. Within the framework of Kantian -Metaphysics of Morals‖, they transformed from objectsmeans of execution of another's willto subjects who made decisions in line with their own will and carrying responsibility for them.
A Kantian understanding of subjectivity as freedom and responsibility was not developed in late imperial Russia. 65 The institutional support of the idea of an independent and responsible individual-subject was problematic in the legal field. Citizens were not trusted to estimate the legal meaning of newly published lawsthere was a special codification organ for it, which included new legislation in the legal system. Along with the compulsory publication of generally important legislation and freedom of judges to interpret it (from the 1860s), the law still required the use of codified legislation in court and not its originally published form in the Collection.
It has to be emphasized that although jurists heavily criticized this requirement to apply the codified and not the original legislation, 66 in reality, deviations from this rule were not acceptable.
-Administrative interpretation‖ through codification was still much preferred to a judge's and other 
Conclusion
Having discussed certain aspects of the usage of legislation as a legal source in the Russian Empire, we can conclude that during the whole imperial period, power considered law as a means of governing before anything else. The emergence of legal profession and growth of social activity in 19 th -beginning of 20 th centuries brought new actors in the legality field, but did not change the 
